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Abstract: The present paper is based on the analysis of the 
last “acts” of crisis between Belarus and Poland. The 
questions for discussions are many and open. On the one 
hand, the conduct of Belarus prohibits general principles 
and rules of public international law. Protection of 
migrants, human rights, violation of the external borders of 
a state and violation of the borders of neighboring states 
are topics that despite being protected for many years by 
the rules of international law remain violated by Belarus. 
On the other hand, the attitude of Poland as a Member 
State of the European Union and with the way it reacts in 


this border “crisis” opens up the discussion of international 
responsibility, the enforcement or not of countermeasures 
to international crimes and whether it behaves as a 
democratic state according to the principles and values of 
the European Union. 


Keywords: Poland; Belarus; international crisis; European 
Union law; international public law; immigration; 
international offenses; countermeasures; European 
solidarity; international sanctions. 


INTRODUCTION 

Poland in recent years remains first in the ranking of 
discussions within the European Union context both for the 
violation of human rights and the rule of law (Bingham, 
2011)' but also for the “problems” with its border with 
Belarus’ that the latter wishes obtain protection from 
'“(_..) qualifies the consensual basis for the competence of the ICJ as one of 
the most serious deficiencies of the rule of law in the international legal 
order (...)”. 

*Strasbourg, 23.11.2021 JOIN(2021) 32 final Joint Communication to the 


Poland and the Union as a whole. 
The European Commission through its president U. Von der 
Leyen obtained a first recognition: 
“As a challenge to the whole of the EU and (...) the 
attempt of an authoritarian regime to try to destabilise its 


democratic neighbors (...)”°. 


International organizations* documented the presence of 
hundreds of migrants on _ Belarusian territory 
notwithstanding it did not leave its borders unguarded. The 
increased number of deaths due to climatic conditions, food 
shortages, insufficient health care at Polish-Belarusian 


European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions Responding to state- 
sponsored instrumentalisation of migrants at the EU external border. 

‘See, Press release, EU further steps up its support to the people of Belarus, 
12 December 2021. See also the declaration of Commissioner for 
Neighbourhood and Enlargement, Olivér Varhelyi, that said: “Ahead of the 
Eastern Partnership Summit, this announcement to increase our support 
is another clear sign that the European Union continues to stand firmly 
behind the Belarusian people in their fight for freedom (...)”. 

‘UN, 29 November 2021: The International Organization for Migration 
(IOM) and partners, are scaling up aid along the border between the 
European Union and Belarus, amid worsening winter weather, which is 
leading to rising deaths due to hypothermia among asylum seekers 
stranded there. 


border become daily routine. To face this situation, the UN 
asked? Belarus and Poland, to find a solution. 

At the other hand, the EU members of the UN Security 
Council, joined by Norway, the United Kingdom, the United 
States, and Albania, condemned “the orchestrated 
”° and blamed Belarus 
for facilitating “(...) the illegal crossing of the external 


instrumentalisation of human beings 


borders of the European Union (...)”’. 


The Polish Border Guard declared on 12 November 2021 
that: 


“(...) Belarusian personnel destroyed sections of the 


‘UN, 21 December 2021, Belarus and Poland must resolve the migrant and 
refugee crisis at their mutual border, the UN human rights office, OHCHR, 
said on Tuesday, describing the on-going situation as “appalling”. 

‘See, Foreign, Commonwealth & Development Office and Ambassador Sven 
Jiirgenson, Estonian Permanent Representative to the UN Joint statement 
on Belarusian authorities’ instrumentalisation of migrants 11 November 
2021. The joint statement on the migrant crisis issued on 11 Nov. 2021, by 
Estonia, France, and Ireland jointly with Norway, the United Kingdom, the 
United States, and Albania, points to “the said situation of the migrants” 
and the need “to provide and facilitate adequate protection and care”. 
See, Foreign, Commonwealth & Development Office and Ambassador Sven 
Jiirgenson, Estonian Permanent Representative to the UN Joint statement 
on Belarusian authorities’ instrumentalisation of migrants, op. cit. 


border fence during the previous night and used lasers 
and strobe lights to harass Polish forces. As indicated 
earlier, the deliberate destruction of border installations 
with the aim of forcing or facilitating unauthorized entry 
constitutes a use of force (Nufiez-Mietz, 2020). By 
contrast, the use of laser lights and strobes does not 
appear, at least at first sight, to be a violent act (...)”®. 
The use of these lights was clearly intended to prevent the 
Polish border guards from carrying out their duties and 
thus to “complement other violent efforts to breach the 
border”. It should also be noted that, although not lethal, 
the lights employed were powerful enough to produce 
“harmful physical effects”’. Their use adds to the gravity of 
the other destructive acts carried out by the Belarusian 
personnel against the fence. Accordingly, these acts were in 
breach of article 2(4) of the UN Charter (Pellet, 2014; 


‘Foreign, Commonwealth & Development Office and Ambassador Sven 
Jiirgenson, Estonian Permanent Representative to the UN Joint statement 
on Belarusian authorities’ instrumentalisation of migrants, 11 November 
2021, op. cit. 

Foreign, Commonwealth & Development Office and Ambassador Sven 
Jiirgenson, Estonian Permanent Representative to the UN Joint statement 
on Belarusian authorities’ instrumentalisation of migrants, 11 November 
2021, Op; cit: 


Hamonic, 2018; Marc De La Sabliére, 2018; Higgins, Webb, 
Akande, Sivakumaran, Sloan, 2018). 

In this spirit the European Council has referred to the 
“ongoing hybrid attack launched by the Belarusian 
regime””. 

The joint statement by EU Member States and third nations 
in the Security Council on 11 November 2021 refers to 
“hybrid operations” and describes Belarusian activities as 
“hybrid actions”. These phrases were chosen carefully to 
avoid the impression that the right of self-defense might be 
engaged-as it would be at the point of armed attack”. 


THE BELARUSIAN ATTITUDE 
In response to the Polish behavior, the Belarusian 
president’ declared “absolutely possible” army’s task to 


‘Brussels, 22 October 2021 (OR. en) EUCO 17/21 CO EUR 15 CONCL 5. 

"Joint statement on Belarusian authorities’ instrumentalisation of 
migrants. Delivered by Ambassador Sven Jiirgenson, Estonian Permanent 
Representative to the UN on behalf of EU members of the Security Council, 
Norway, UK, US and Albania of 11 November 2021. 

"Lukashenko on migrants: They’re not coming to my country, they’re 


help the migrants who are on Belarusian territory so as to 
reach the border with Poland; and that Belarus will 
obstruct the passage of migrants because they do not wish 
to acquire and make use of international protection, and 
adequately diplomatic protection from the Union. 

Poland declared a state of emergency and was hostile to 
accepting migrants into its country by alerting both the 
European Parliament and the UN”. In addition, the law™ 
clearly showed in practice its decision that the police will 
reject anyone who has crossed the border illegally and in 
the event that someone enters not to be examined for 
asylum (Nicolosi, 2017; Peers and others, 2021), because 
according to them the Belarusians are involved in human 
trafficking and in illegal activities with Syria (Adams, 2021) 
and Iraq (Araff, Peltier, 2021). Also they try to use European 
territory to support the relocation of that activity. 


going to yours’ Belarus’ leader says it’s “absolutely possible” his force 
helped migrants to the border with Poland, in II Politico of 19 November 
2021. 

SUN, 21 December 2021, Belarus, Poland block UN team from accessing 
border amid migrant crisis. 

“Ustawa z dnia 14 pazdziernika 2021 r. o zmianie ustawy o cudzoziemcach 
oraz niektérych innych ustaw, 25 October 2021. 


Within this framework, already from 14 October 2013” as 
provided for by art. 303B any foreigner detained 
immediately after illegally crossing the border may be 
expelled by the commander of the guard post. The sole 
possibility of challenging this decision (without any 
suspensive effect) was before the superior of the military 
corps, who has no obligation to investigate any request for 
protection made by the foreigner. 
Overall, these specific acts of violence may qualify as a use 
of force within the meaning of article 2(4) of the Charter 
given their forcible character, effects, and context (Numez- 
Mietz, 2020). It is reasonable to assume that the migrants 

“(...) do not need to be told to attempt to dismantle or 

evade the border infrastructure, but are perfectly capable 

of deciding on this course of action themselves (...)” 
(Zimmermann, Tomuschat, Oellers-Frahm, Tams, Kashgar, 
Diehl, 2019; Mccaffrey, 2019; Voigt, 2019; Liakopoulos, 
2020d)'*. The migrants do not therefore appear to carry out 


'Ustawa z dnia 12 grudnia 2013 r. o cudzoziemcach, 13 October, 2013. 

‘JCJ, Military and paramilitary activities in Nicaragua case (Nicaragua v. 
United States), in which the Court, in response to the argument that US 
conduct should have been justified as a reaction to the violation of rights 
attributable to Nicaragua, judgment, 27 June 1986, ICJ Reports 1986, page 


acts of violence on behalf of Belarus. 

In the present case the acts of violence take place at the 
border with Belarus may be qualified as an armed attack. 
No violation of an international frontier would ever give 
rise to the right of self-defense. 


14 et seq., par. 50. We must identify and differentiate jurisdiction and 
admissibility issues in the circumstances that the former concern the 
exercise of jurisdictional activity with respect to the subject of the dispute 
or with respect to one of the parties to the dispute while the admissibility 
issues refer to the existence of circumstances outside the competence of 
the body to know the dispute on merit. It is also necessary to specify that 
the instruments establishing certain permanent judicial requests between 
the reasons of admissibility of the application also include questions 
relating to jurisdiction. In other cases, it happens that it is the same 
request to declare an application inadmissible if the lack of jurisdiction is 
detected. The term admissibility will always be used as an expression 
distinct from that of incompetence or lack of jurisdiction. According to the 
writer's opinion, the question of the relationship between precautionary 
protection and admissibility of the appeal is not as crucial as that 
concerning the adoption of precautionary measures in situations of 
uncertainty about the existence of jurisdiction. And from a theoretical 
point of view it is admissible that different solutions can be envisaged 
depending on whether the uncertainty concerns the existence of 
jurisdiction or the admissibility requirements of the main application. In 
particular, the cited article states that: “1. In order to ensure prompt and 


10 


These acts of violence are sufficiently substantial in their 
scale and severe in their effects. Of course, it is open the 
discussion, rectius the international debate about an armed 
attack that has not been crossed. Belarus is not in breach of 
article 2(4) of the Charter on these grounds. As stated in the 
UN Friendly relations declaration of 1970 every state must 

“refrain from organizing or encouraging the organization 

of irregular forces or armed bands (...) for incursion into 

the territory of another state (...)” (Pellet, 2014). 

Accordingly, the Belarusian authorities are in this sense: 
“(...) systematically supporting, enabling and arming 
groups of migrants to carry out acts of violence in their 
attempts to cross the border into the EU illegally (...)” 
(Gouveinhes, 2012; Liakopoulos, 2020d)”. 


effective action by the United Nations, members give the Security Council 
the primary responsibility for maintaining international peace and 
security and recognize that the Security Council in fulfilling its duties to 
this responsibility acts in their name. 2. In fulfilling these tasks, the 
Security Council shall act in accordance with the purposes and principles 
of the United Nations. The specific powers attributed to the Security 
Council for the fulfillment of these tasks are indicated in Chapters VI, VII, 
VII and XIIX. 3. The Security Council shall submit annual reports and, 
when necessary, special reports to the General Assembly exam (...)”. 

"ICJ, Military and paramilitary activities in Nicaragua case (Nicaragua v. 
United States), in which the Court, in response to the argument that US 
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This amounts to “organizing” unlawful territorial 
incursions, it certainly constitutes, rectius “encouraging” 
such incursions in contravention of article 2(4) of the 
Charter. On the other hand, the groups of armed migrants 
do not fit the notion of “irregular forces,” because the 


conduct should have been justified as a reaction to the violation of rights 
attributable to Nicaragua, judgment, 27 June 1986, ICJ Reports 1986, op. 
cit., par. 288. In the judgment the interpretation given from art. 36 of the 
Statute in previous decisions, which had considered that the only 
requirement set by the rule was the delivery of the unilateral declaration 
to the general secretary of the United Nations, in accordance with art. 36, 
par. 4. See the sentence of 26 November 1957 on the preliminary 
exceptions in the case of the Right of passage in Indian territory (Portugal 
v. India), in ICJ Reports, 1957, parr. 125, 146. The sentence of 26 May, 1961 
concerning the preliminary exceptions in the Temple of Preah Vihear case 
(Cambodia v. Thailand), ICJ Reports, 1961, par. 31. The sentence of 26 
November, 1984 on jurisdiction and admissibility in the case of military 
and paramilitary activities in Nicaragua and against Nicaragua (Nicaragua 
v. United States), ICJ Reports, 1984, parr. 392, 412. Nigeria contested such 
an interpretation by pointing out to the unenforceability pursuant to art. 
59 of the Statute in its own comparisons of decisions made previously 
among other parties. ICJ on the preliminary exceptions of 11 June 1998, 
admitted that art. 59 of the Statute extended the time of judgment of the 
previous decision to the new judgment, in the absence of subjective 
identity. However, it is worth noting that the precedents in question were 
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notion of “armed bands” (Brownlie, 1958) is broad enough 
to extend to such groups. 
In this spirit we mention also that the UN Charter rules 
governing the use of force apply regardless of the weapon 
used. 
“(...) Not only bands or groups armed with conventional 
weapons should be treated as “armed bands,” but also 
those that employ means capable of achieving analogous 
or comparable physical effects (...)” (Boisson De 
Chazournes, L., Sands, 1999; Gardam, 2001; Zyberi, 2008; 
Lucak, 2012; Hernandez, 2014; Ranganathan, 2017, 
Tanaka, 2018)". 
It is clear that Belarus is violating the sovereignty of its 
neighbors, as pointed out by the Polish Prime Minister 


not without value: “In ne saurait étre question d'opposer au Nigéria les 
décisions prises par la cour dans des affaires antérieures. La question est 
en réalité de savoir si, dans la présente espéce, il existe pour la cour des 
raisons de s'écarter des motifs et des conclusions adptés dans ces 
précédents (...)”, in ICJ, Reports, 1998, par. 28. 

'I1CJ, Lawfulness of the use of nuclear weapons by no-state in an armed 
conflict, ICJ Reports, 1996, parr. 38ss. Legality of the threat or use of 
nuclear weapons, advisory opinion 1996-I, in ICJ Reports of 8 July 1996, 
par. 26. Application of the international convention on the elimination of 
all forms of racial discrimination (Georgia v. Russian Federation), request 
for the indication of provisional measures, order of 15 October 2008. 
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Mateusz Morawiecki”. 

We speak about a threat of sovereignty as a rule of 
international public law. Belarus has violated Latvia, 
Lithuania, and Poland’s sovereignty by causing physical 
damage on their territory and/or interfering with their 
exercise of the inherently governmental function of 
controlling access between migrants to their respective 
national territories. 


(Follows): BILATERAL AGREEMENTS WITH LATVIA, 
LITHUANIA AND POLAND 

Despite Belarus's “illegal” and provocative behavior in the 
international scene, it is important to note that for many 
years it has signed various agreements with Latvia, 
Lithuania, and Poland on good neighborliness, cooperation 
and various frontier arrangements according the spirit of 
UN Charter and general rulings of international law. The 
actions of the Belarusian authorities involved an illicit 


Address of Prime Minister Mateusz Morawiecki to officers of the Border 
Guard, Police and soldiers of 9 November 2021, in gov.pl. 
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attitude when it has encouraged, and actively supported a 
groups of migrants in their attempts to enter EU territory 
without authorization, 
“including by resort to violent means that are not 
compatible with the commitments undertaken in these 
agreements (...)””°. 
In article 1 of the Agreement between Poland and Belarus 
on “Good Neighbourliness and Friendly Cooperation”, 
signed on 23 June 1992, the two parties commit themselves 
to shaping their relationship as friendly states in a 
“(...) spirit of mutual respect, good-neighborliness and 
partnership (...) by the principles of the non-use of force, 
inviolability of borders, territorial integrity, and non- 
interference in internal affairs (Orakhelashvili, 2018; 
Deyra, 2018; Shaw, 2018). To the extent that the actions of 
Belarus involve the use of force against Poland and 
intervene in its internal affairs, they contravene not only 
the UN Charter and the principles set out in the Friendly 
Relations Declaration (...) but also article 1 of the Polish- 


See the Agreement between the government of the Republic of Poland 
and the government of the Republic of Belarus on good neighbourliness 
and friendly cooperation. Warsaw, 23 June 1992 Entry into force: 30 March 
1993 by the exchange of the instruments of ratification, in accordance with 
article 27. 
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Belarusian Agreement of 1992 (...)”"". 


Belarus’ actions also violate its commitment to respect the 
territorial integrity of Poland and the inviolability of its 
borders. The notion of territorial integrity and the 
inviolability of borders it's clear in the temporary 
occupation of another state’s territory encroaches upon its 
territorial integrity, but it does not entail a revision of its 
borders. The question whether the 

“principle of the inviolability of borders protects borders 

only from forcible change or whether it also prohibits 

their forcible crossing” (Tomuschat, Walter, 2021), 
remains open for further examination. The principle of 
territorial integrity does not merely safeguard sovereign 
territory from annexation or other seizure, but also 
prohibits “forcible trespassing” (Liakopoulos, 2020d) or 
“otherwise depriving the territorial sovereign of control 
over its territory” (Liakopoulos, 2020d). If territorial 
integrity means territorial inviolability, it would be strange 
if the inviolability of borders did not preclude forcible 
trespassing. 
See the Agreement between the government of the Republic of Poland 


and the government of the Republic of Belarus on good neighbourliness 
and friendly cooperation, op. cit. 
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This position is pursuant with the Helsinki Final Act of 1975 
(Paust, 1982; Cotey Morgan, 2018), invoked in article 3 of 
the Polish-Belarusian Agreement of 1992. The Helsinki Final 
Act has referred the non-use of force, inviolability of 
borders, and territorial integrity in succession”. In 
particular, the Act was meant: 
“(..) to signal that the inviolability of borders was 
principally a facet of the non-use of force (...) primarily, 
though not exclusively, aimed at protecting sovereign 
territory from seizure, usurpation or demands to this 
effect (...). The principle of the inviolability of borders is 
thus primarily concerned with safeguarding the physical 
integrity of sovereign territory. It must also preclude the 
forcible crossing of borders if such forcible trespass is 
contrary to the principle of territorial integrity (...)””. 
As the ICJ has declared in the Oil Platforms case: 
“(...) generic references made in a treaty to “friendship” 
and similar concepts do not necessarily give rise to 
concrete legal obligations, but instead fix an objective 
against which the other provisions of the treaty should be 


*In particular articles 2 to 4. 

»Latvian Constitutional Court, Border Treaty, Re, KarinS and ors v 
Parliament of Latvia and Cabinet of Ministers of Latvia, Constitutional 
Review, Case No 2007-10-0102, ILDC 884 (LV 2007), 29th November 2007. 
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interpreted (...)” (Gordon, 2009; Helgeson, Lauterpacht, 

2000; Drahozal, Gibson, 2007; Akhavan, 2015)”. 
In our case the Polish-Belarusian Agreement calls for 
friendly relations between the two countries in a spirit of 
good neighborliness. These objectives require, to stop the 
Belarusian authorities’ destruction border infrastructures 
as well as facilitate the entry without any type of violence 
against Polish border guards and not continue to commit 


“Case concerning oil platforms (Islamic Republic of Iran v. United States of 
America), counter-claim, order of 10 March 1998, ICJ Reports 1998, p. 206, 
parr. 27, 28, 52. See also the dissenting opinion of judge Weeramantry 
concerning the order of 17 December 1997 in the application of the 
genocide convention. “(...) In exercising its discretion the Court also needs 
to bear in mind another aspect touching on the equality of arms of the 
parties before it. However, great may be the magnitude of its subject- 
matter the respondent to the counter-claim, namely the original 
applicant, has in general only one opportunity to state its position on the 
allegations made against itself, whereas the respondent to the original 
claim has the opportunity not only to file a counter-memorial but also to 
file a rejoinder (...) this aspect of inequality can weigh rather heavily upon 
its adversary especially in a case such as the present (...) the court has in 
the present case of this aspect in par. 38 of the order by providing Bosnia 
and Herzegovina with the right to provide its views a second time in an 
additional pleading, but this is an aspect that needs to be borne in mind 
whenever future counter-claims are involved (...)”. 


18 


any act that could infringe Poland’s territorial integrity. 
As we have just see: Article 24(2) of the Polish-Belarusian 


Agreement imposes 
“(...) an obligation on the parties to cooperate in the fight 
against “illegal immigration” (...). The notion of “illegal 
immigration” surely includes situations where persons 
who are not nationals of the other party or ordinarily 
resident in its territory are crossing the border in ways 
that does not comply with the conditions imposed for 
lawful entry (...) facilitating and supporting an activity it 
has agreed to repress, that is the unlawful crossing of its 
border with Poland, Belarus is violating the Polish- 
Belarusian Agreement (...)””. 

Similar concerns arise under the Treaty between Lithuania 

and Belarus on Good-Neighbourliness and Cooperation, 

signed on 6 February 1995”. 

In the same spirit with the agreement with Poland, is the 

Lithuanian-Belarusian Treaty which calls: 
“to respect the principle of the non-use of force, 
inviolability of borders, and non-interference in each 


*See the Agreement between the government of the Republic of Poland 
and the government of the Republic of Belarus on good neighbourliness 
and friendly cooperation, op. cit. 

And enter into force on 26 April 1996. 
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other’s internal affairs (...)?”. It also commits the two 
parties to cooperate in order to combat illegal migration 
ees 
The acts of the Belarusian authorities are not compatible 
with these obligations either. The Lithuanian-Belarusian 


treaty also requires the parties to: 
“take all the necessary measures to suppress activities in 
its territory of organizations, groups or individuals 
directed against the sovereignty, territorial integrity or 
state security and defence capacity of the other high 
contracting party (...) since facilitating and supporting the 
unlawful entry of persons into Lithuania is an act directed 
against its sovereignty. Belarus once more is carrying out 
activities that it has agreed to suppress (...)””. 
Belarus has not entered into an international agreement of 
good neighborliness and friendship with Latvia, although 
the two countries have adopted a declaration on the subject 
on 16 December 1991. Latvia and Belarus have entered into 
an Agreement on Border Control Posts, signed on 18 August 
1993*°. The Agreement makes arrangements: 


“Article 1. 

Article 21. 

*Article 34. 

“Latvia and Belarus Agreement between the government of the Republic 
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“(...) for the establishment and operation of border 
control posts and provides (...) that passage across state 
frontiers other than through the regular border control 
posts (...) shall be authorized in special cases (...) in the 
absence of seeking and receiving such an authorization 
from Latvia, the activities of the Belarusian authorities in 
facilitating and supporting persons attempting to cross its 
border with Latvia (...)’*!, 
other than at regular control posts is in violation with the 


Agreement. 


TOWARDS INTERNATIONAL OFFENSES 

Despite the agreements of Belarus with neighboring 
countries that we have seen in the previous paragraph, the 
discussion of the illegal conduct concerning the binding 
prohibitions for Belarus of the United Nations Convention 
against transnational organized crime of 2004 and the 
relevant Protocol against the smuggling of migrants by 
land, sea and air, is still open (Liakopoulos, 2020c). 


of Latvia and the government of the Republic of Belarus on border control 
posts. Riga, 18 August 1993. 
‘Article 6. 


21. 


Art. 3 of the above Protocol explains: 
“(...) the procurement, in order to obtain, directly or 
indirectly, a financial or other material benefit, of the 
illegal entry of a person into a state party of which the 
person is not a national or a permanent resident” 
(Liakopoulos, 2020c). 
Belarus not only has criminalized the smuggling of 
migrants, but also has taken a range of other related 
measures like to prevent means of transport operated by 
commercial carriers from being used in the commission of 
this offence”. 
Belarus has not only failed to comply with these 
obligations, but also the Belarusian authorities have been 
involved directly in the prohibited activities. According to 
the ICJ in the case of the Genocide Convention: 
“(...) paradoxical if states were (...) under an obligation to 
prevent, so far as within their power, commission of 
certain acts by persons over whom they have a certain 
influence, but were not forbidden to commit such acts (...) 
the obligation to prevent (a certain act) necessarily 
implies the prohibition of the commission of (the same 


Article 11 (2). 
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act) (...)” (Akhavan, 2015; Liakopoulos, 2020d)*. 

The collection of migrants in their countries of origin that 
brings them to the territory and leads them to the border 
with the aim of entering the neighboring state in an illegal 
way is a violation of the general principle of respecting the 
exclusive government authority of each state that 
undergoes “assisted” entry on their own territory. 

We are talking about an international offense (Henriksen, 
2019; Herdegen, 2019; Crawford, 2019; Hernandez, 2019; 
Mansell, Openshaw, 2019; Butchard, 2020; Tomuschat, 
Walter, 2021) committed by Belarus of a peculiar nature 
carried out through an instrument that is called a human 
being, as the holder of subjective legal positions, the 
perpetrator of the conduct as well as the entity that is 


sApplication of the Genocide Convention (Bosnia and Herzegovina v. 
Serbia and Montenegro), judgment, 26 February 2007, ICJ Reports 2007, pp. 
43ss, par. 104, par. 147: “(...) is based solely on art. IX of the Convention 
(...). It follows that the Court may rule only on the disputes between the 
Parties to which that provision refers. The Court (...) has no power to rule 
on alleged breaches of other obligations under international law (...) 
particularly those protecting human rights in armed conflict (...) the 
alleged breaches are of obligations which protect essential humanitarian 
values, and which may be owed erga omnes (...)”. 
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harmed. However, the Polish actions cannot be 
characterized as countermeasures to the Belarusian 
offense. 

According to art. 49 of Draft articles on Responsibility of 
States for Internationally Wrongful Acts (DARSIWA) of 2001 
(Liakopoulos, 2020a; Liakopoulos, 2020b) (and updated in 
the project of 2011) it was foreseen that a direct action 
“against a state is responsible for an internationally 
wrongful act”. 

In the relevant commentary it was also clarified that 
“countermeasures may only be adopted against a state 
which is the author of the internationally wrongful act”, 
therefore the infringement of the legal situation of “other 
third parties’ could occur exclusively and _ only 
“incidentally” (Liakopoulos, 2020b). 

According to this line of reasoning, we mention a 
significant lack of protection for the victims as they would 
encounter different difficulties if they wanted to get a 
remedy and a repair of the prejudice suffered directly from 
the organizations, i.e. we mean organization as a state or a 
member of International Organization. 

In fact, before the national jurisdictions the rules on the 
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immunity of organizations are operative, while on the 
international level the control mechanisms established by 
the human rights treaties are not competent to receive 
direct appeals against the organizations and the internal 
ones are often inadequate. 
In this spirit, the Polish actions appear to be contrary to the 
principles of international law because the removal of 
individuals regardless of their refugee status into frozen 
forests and their death as an aim is characterized as 
inhuman and degrading treatment, prohibited by art. 2 and 
3 of the ECHR (Nussberger, 2020; Kosar, Petrov, Sipulova, 
Smekal, Lyhnanek, Janovsky, 2020; Villiger, 2023; Villiger, 
2023). Specifically it was observed that: 

“(...) Legal assistance, material aid (in particular 

sustenance, medical care and sanitation), should not be 

removed from Poland. As well as, international protection 

(...) where the applicants claimed to be in Poland and 

asked not to be pushed back to Belarus, (...) ruled that the 

applicants should not be removed from Poland (...)”™*. 
According to the jurisprudence of the ECtHR, (Villiger, 


“ECHR 372 (2021) 06.12.2021 Requests for interim measures concerning the 
situation at the borders with Belarus. 
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2023) a conduct carried out by the organs of a state party 
on its own territory by inflicting a treatment prohibited by 
the Convention is an offense even if such conduct is 
produced on the territory of another state party or not to 
the Convention. 

However, Poland remains responsible because it infringed 
the right to seek asylum, a principle protected by 
international law. 


SECtHR, Affaire Rantsev v. Chypre et Russie of 7 January 2010; Afaire 
Catarn et autres v. Moldova et russie of 19 October 2012; Case of 
Razvozzhayev v. Russia and Ukraine and Udaltsov v. Russia of 19 
November 2019; Stolkowski v. Poland of 21 December 2021. R.A. and 
Others v. Poland of 27 September 2021; H.M.M. and Others v. Latvia of 26 
November 2013. In particular in the last two cases, the Court decided: “(...) 
Without prejudice to any duties that Belarus may have under international 
law regarding the situation of the applicants, to apply Rule 39 and request 
that the Polish and Latvian authorities provide all the applicants with 
food, water, clothing, adequate medical care and, if possible, temporary 
shelter. It clarified, at the same time, that this measure should not be 
understood as requiring that Poland or Latvia let the applicants enter their 
territories. The Court also noted that this decision was taken in 
accordance with the fact that Contracting States have the right, as a 
matter of well-established international law and subject to their treaty 
obligations, including the Convention, to control the entry, residence and 
expulsion of aliens (...)”. 
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A right that was protected by art. 14 or the Universal 
Declaration of Human Rights: “Everyone has the right to 
seek (...) in other countries asylum from persecution” 
(Kapferer, 2008). It should be recalled that Belarus is a state 
party to the International Covenant on Civil and Political 
Rights (ICCPR) (1966), art. 13 of which declares, 

“(...) an alien lawfully in the territory of a state party to 

the present Covenant may be expelled there from only in 

pursuance of a decision reached in accordance with law 

(...)” (Taylor, 2020). 

In the same spirit is also the Human Rights Committee”. 
The purpose of article 13 is to prevent arbitrary expulsions: 
“(...) laws or decisions providing for collective or mass 
expulsions that do not comply with that provision. The 
collective expulsion of migrants from Belarus therefore 
most likely falls foul of article 13 of the ICCPR (...)” 

(Taylor, 2020). 
Also art. 14 of the Final Act of the Plenitpotentiaries on the 
status of refugees and stateless persons based on the 
Convention of refugees of 1951 recommended the states 


36CCPR General Comment No. 15: The Position of Aliens Under the 
Covenant Adopted at the Twenty-seventh session of the Human Rights 
Committee, on 11 April 1986. 
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that are parts: “to receive refugees in their territories” 
(Hathaway, 2021). The Resolution 2312(XXII) of 1967 of the 
General Assembly of the UN has predicted to: 
“(...) be subject to measures such as rejection at the 
frontier or, if he has already entered the territory in 
which he seeks asylum, expulsion (...)” (Tomuschat, 2019). 
Art. 3 of the Convention of refugees confirms the principle 
of non-refoulement and prohibits: 
“(...) the expel or return (“refouler”) of a refugee (...) to 
the frontiers of territories where his life or freedom 
would be threatened on account of his race, religion, 
nationality, membership of a particular social group or 
political opinion (...)” (Edwards, 2012; Guy Goodwin-Gill, 
2014). 
Also, the UNHCR Refugee Convention states that 
“(...) [T]he principle of non-refoulement as provided for in 
article 33(1) of the 1951 Convention (...) does mean (...) 
that (...) states will be required to grant individuals 
seeking international protection access to the territory 
and to fair and efficient asylum procedures (...)” 
(Hathaway, 2021). 
This principle remains “uncontrollable” since it is 
necessary to know if the person in danger of being expelled 
or rejected is a real refugee or not? 
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Pursuant to article 32(1) of the Refugee Convention, a state 
party may not expel a: 
“Refugee lawfully in their territory save on grounds of 
national security or public order (Costello, Fopster, 
Mcadam, 2021). In speciem, under article 32(2), an 
expulsion may take place only in pursuance of a decision 
reached in accordance with due process of law (...) 
meaning a decision of an administrative or judicial 
authority and not, for example, a police officer or other 
service personnel (...)” (Costello, Foster, Mcadam, 2021). 
The migrants at the border are present on Belarusian 
territory lawfully, having entered mostly on tourist visas, 
and given that some of them “must be presumed to benefit 
from refugee status, article 32 of the Refugee Convention is 
engaged” (Costello, Foster, Mcadam, 2021). This means that 
measures of expulsion adopted and executed by Belarusian 
service personnel against those currently at the borders are 
most likely in contravention of the above article. 
According to the Recital 5 of the Preamble to the Refugee 
Convention: 
“(...) the signatories express their wish that all states, 
recognizing the social and humanitarian nature of the 
problem of refugees, will do everything within their 
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power to prevent this problem from becoming a cause of 
tension between states (...). The meaning of this provision 
extends beyond simply stating the importance of burden- 
sharing (...)”; “(...) which forms the subject matter (...)”*”. 
This implies that the instrumentalization of refugees for 
political purposes, as the government of Belarus has been 
accused of doing’, is diametrically opposed to the object 
and purpose of the Refugee Convention (Costello, Foster, 
Mcadam, 2021)”. 
Principle that was also affirmed by the ECtHR according to 
the M.K. and others v. Poland case of 23 July 2020 where 
Poland was sentenced for rejecting asylum applications as 
well as violating the procedures for examining their asylum 
applications. In particular the ECtHR stated that: 
“(...) unanimously, (recognizes) that there has been a 
violation of article 3 of the Convention on account of the 
applicants being denied access to the asylum procedure 
(...). This raised arguments concerning the reasons for not 


“Recital 4 of the Preamble. 

Council of the EU, Press release, Belarus: Declaration by the High 
Representative on behalf of the European Union on _ the 
instrumentalisation of migrants and refugees by the regime of 30 July 
2021. 

Recital 4 of the Preamble. 
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considering Belarus to be a safe third country for them. As 
well as (...) returning them to Belarus would put them at 
risk of “chain-refoulement” (...). The assessment of those 
claims should have been carried out by the Polish 
authorities acting in compliance with their procedural 
obligations under article 3 of the Convention (...)” 
(Villiger, 2020; Nussberger, 2020). 
We are, in fact, faced with two illicit and legally 
independent conducts. On the one hand, a Belarusian illegal 
act and on the other hand a Polish operation managed as a 
countermeasure not in a hybrid way according to the 
principles of international law, but involving the European 
Union which in reality has not taken clear positions, 
perhaps because it remains stable to the principles 
established by the treaties. 
We refer to art. 78 TFEU with regard to asylum matters 
respecting the Refugee Convention, where: 
“the Union develops a common policy on asylum, 
subsidiary and temporary protection (...). This policy must 
comply with the Geneva Convention of 28 July 1951 and 
the protocol of 31 January 1967 relating to the status of 
refugees, and other relevant treaties (...)” (Swhwarze, 
Becker, Hatje, Schoo, 2019; Kellerbauer, Klamert, Tomkin, 


31 


2019; Berry, Homewood, Bogusz, 2019; Mangas, Martin, 
2019; Blanke, Mangiamelli, 2021)”. 
The Court of Justice of the European Union (CJEU) in M. and 
others case’! based itself on Directive 2011/95/EU 
confirming that: 
“(...) the quality of “refugee” (...) of article 1, section A, of 
the Geneva Convention, does not depend on the formal 
recognition of this quality through the granting of 
“refugee status” (...) owing to well-founded fear of being 
persecuted (...). It is outside the country of his nationality 
and is unable or (...) unwilling to avail himself of the 
protection of that country (...)””. 
Therefore, according to the CJEU, a refugee before: 
“(...) crossing the borders of the Union itself and even 


“In the same spirit is also the Directive 2011/95/EU of the European 
Parliament and of the Council of 13 December 2011 on standards for the 
qualification of third-country nationals or stateless persons as 
beneficiaries of international protection, for a uniform status for refugees 
or for persons eligible for subsidiary protection, and for the content of the 
protection granted (recast), OJ L 337, 20.12.2011, p. 9-26. 

‘ICJEU, joined cases: C-391/16, C-77/17 and C-78/17, M and others 
(Revocation of refugee status) of 14 May 2019, ECLI:EU:C:2019:403, 
published in the electronic Reports of the cases. 

“CJEU, joined cases: C-391/16, C-77/17 and C-78/17, M and others 
(Revocation of refugee status) of 14 May 2019, op. cit. 
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before entering the territory of the European Union, by 
virtue of Union law the Member States would be required, 
in their eventual relations with the refugee, to guarantee 
him the enjoyment of all the legal positions that would 
derive from the formal recognition of the relative status 
including, for example, those deriving from the principle 
of non-refoulement (...)””. 
However, in our opinion, the CJEU did not consider art. 2, 
lett. f) of the aforementioned directive which referred to 
subsidiary protection for individuals who do not meet the 
requirements of the Convention of refugees. Indeed: 

“(...) there are well-founded reasons to believe that, if 

they returned to their country of origin (...) would run a 

real risk of suffering serious damage (...)” (Hathaway, 

2021), 
as well as art. 15 about: 

“(...) the condemnation or execution of the death penalty 

(...) torture or other form of inhuman or degrading 


punishment or treatment (...)”*. 


®CJEU, joined cases: C-391/16, C-77/17 and C-78/17, M and others 
(Revocation of refugee status) of 14 May 2019, op. cit. 

““As we can see also from the CJEU in the next cases: C-901/19, CF, DN v. 
Bundesrepublick Deutschland of 10 June 2021, ECLI:EU:C:2021:472, not yet 
published; C-720/17, M. Bilali v. Bundesamt fiir Fremdewesen und Asyl of 
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Therefore the individual has the right to subsidiary 
protection wherever he is or if he possesses the 
prerequisites established by art. 2 of the Directive 
2011/95/EU and not because a Member State ascertains 
them through an application for submission of subsidiary 
protection. 

Therefore, the discussion remains open of the offense 
committed by the Polish authorities which not only hinder 
the exercise of certain rights guaranteed and established 
both internationally and by the Union, but also exclude a 
new infringement procedure against Poland, given the 
situation to say at least paradoxical, condemned to choose 
whether or not to suffer the consequences of the violations 
of EU law. 

Belarus will be forced to respond together with Poland to a 
series of judicial bodies such as the ECtHR. The CJEU given 
that certain behaviors have suffered the relative material 
consequences. Furthermore, state responsibility for a 
certain unlawful conduct at the level remains open, given 
that Belarus is not part of the Union. 


23 May 2019, ECLI:EU:C:2019:948, published in the electronic Reports of the 
cases. 
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It is clear that both international* and EU law do not allow 
any form of reaction, whether it is called a countermeasure 
or a violation of the rights of immigrants. We are now 
speaking not of violations of individuals but of “tort costs” 
which aggravate Belarus. We are talking about actions that 
had as their objective 
“(...) to target individuals and entities organizing or 
contributing to activities by the Lukashenko regime that 
facilitate illegal crossing of the EU's external borders 
Ces 


In the same spirit is the Regulation of execution n.2021/201 


“From the United Kingdom see the relative measures: The Republic of 
Belarus (Sanctions) (EU Exit) Regulations 2019 came fully into force on 31 
December 2020. They are intended to ensure that certain sanctions 
measures relating to the Republic of Belarus continue to operate 
effectively. You should also review the Sanctions (EU Exit) (Miscellaneous 
Amendments) (No. 2) Regulations 2020, the Sanctions (EU Exit) 
(Miscellaneous Amendments) (No. 4) Regulations 2020 and the Republic of 
Belarus (Sanctions) (EU Exit) (Amendment) (No. 2) Regulations 2021 to find 
out any amendments made to the Regulations. From the United States, the 
US Department of the Treasury: Press release: Treasury Expands Sanctions 
Against Belarusian Regime with Partners and Allies of 2 December 2021. 
“Press release: Council of the EU, Belarus: EU broadens scope for sanctions 
to tackle hybrid attacks and instrumentalisation of migrants of 15 
November 2021. 
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24 of 2 December 2021*7 which imposed the related 
sanctions*® against Belarus, especially of an economic 
nature to individuals belonging to the Belarusian state 
authorities, commanders of the border police corps, judges 
of the Supreme Court, as well as of legal persons connected 
with airlines and travel intermediaries. 

It is reasonable that Poland as a directly injured state 
should adopt similar but more severe and far-reaching 
sanctions to the point of being able to neutralize the 
Belarusian conduct making it legally sufficient and 
respectful of the principles of the Union and as a 
democratic state that respects the principles of democracy, 
and above all human life. But in practice it has chosen to 
act differently. 


“Council Implementing Regulation (EU) 2021/2124 of 2 December 2021 
implementing article 8a(1) of Regulation (EC) No 765/2006 concerning 
restrictive measures in respect of Belarus, ST/13208/2021/INIT, OJ L 4301, 
2.12.2021. 

*Council of the EU, Press release, Belarus: EU adopts 5th package of 
sanctions over continued human rights abuses and _ the 
instrumentalisation of migrants of 2 December 2021. 
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CONCLUDING REMARKS 

Finally, we can say that the legislative competences of the 
Union and above all the principle of interstate solidarity in 
all its nuances, invoked mainly by the Treaty of Lisbon as 
the foundation of the Union's policies, concerns areas of 
competence in which the greatest difficulties are found in 
the elaboration of policies, as it was evident in the Poland- 
Belarus case. 

The divergence of interests, the different objectives set out 
at the supranational level could be included through the 
notion of sovereignty as an expression that provides for an 
awareness of a legal notion capable of compensating for the 
caution that characterizes the transfer of regulatory 
competences in the appropriate sectors. 

In Europe and in international community some policies 
such as immigration, humanitarian assist, respect for 
human rights, etc. is under attack and in deep crisis, but 
Europe too remains in keeping with the founding fathers 
and the words of Jean Monnet. 

The tensions that in some countries concern the respect of 
human rights and the principles of international law can be 
the starting point for consolidating the value of the 
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principles of international and EU law, qualifying it as one 
of the traits that characterize the constitutional identity of 
the European Union. 

Union law, as a law codified in writing is valid and often 
needs to be reformed to better meet the requirements 
arising from the international law. 

In fact, in many countries it bears the imprint of the former 
“undemocratic” power and the respect of international and 
EU rules often remains contradictory and not very 
transparent and certainly does not meet the specific needs 
of each individual member country. 

The centralization of a unitary system that seeks the Union 
unfortunately does not reflect the decentralized structures 
of daily life, ie. national law that often does not correspond 
to the needs of peoples, which vary from one region to 
another despite the fact that all are part of the same Euro- 
unit organization. 

And the question is: In such situations, would it really be 
surprising if the EU institutions or other Member States 
used all the legal means and remedies made available by 
the Treaties? And the international law is it in a deep crisis 
and that it must better organize some rules to be respectful 
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of certain countries and avoid other crises of all kinds? 
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